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Introduction
This is the new reps training course for 2024 which has been adapted from the bespoke course written by David for the Defence sector.
How these notes work
There are 4 core resources associated with the course:
1. The PowerPoint presentation, which includes visual aids, but also maintains the structure/order of the course
2. [bookmark: _Int_fvVUphMl]The participant’s workbook, which covers logistics, background information, and activity sheets
3. The tutor’s notes which explain the activities, suggest discussion-prompts, give (loose) timings, and ‘index’ the other resources, tying the whole thing together. The words in bold are the changes from the classroom course delivering the online version.
4. As tutors who have committed to delivering this course, we would suggest a small amount of preparation time ahead of the course to ensure you are familiar with the session, activities, and tutor instruction.

Tutor Notes/Course Structure
	Session
	Slide no/WB page
	Notes
	Resources

	Welcome
(before 10am)
	   Slide 1
	
· Slide one showing
· Write on name cards
· Coffee and tea, water if provided
· The course timetable is left untimed deliberately so as not to restrict the sessions, we have added in suggested tea breaks and lunch break, as a guide to the tutor.
· Give out expense forms or explain online claim method
	Tutor to ensure you have; Screen, projector, flipchart, and pens
Workbook, tutor notes, name cards
T&S policy, expense forms, Evaluation forms, E&D forms
Paper copies of member’s guide to sexual harassment

	Session 1 – Introductions and objectives 
(10:00)

	Slide 2 p2-7
	· Introduce tutors here 
· Pronoun to be mentioned and refer to name cards if necessary (page 7) 
· [bookmark: _Int_uNgpD8IL]Go over housekeeping: toilet locations, fire alarms (RR Friday morning), timetable for the day & breaks (roughly 11.30, 13.00, 16.00 finish) and mention punctuality
· Go through Learning outcomes on page 2
· learn more about the laws, policies and agreements that shape union representation during sexual harassment cases
· learn more about how to represent individual members effectively who may be the complainant or the respondent
· find out how to influence correct procedure in your workplace
· Interactive course and reps are encouraged to discuss, raise items, and participate in the sessions
· Remind people why we are here.
· This is a new course and is aimed at reps who have completed reps 2 and have some experience of handling cases. You do not need to have handled these kinds of cases to do the course, and we can hope that you never have to.
· This is a new course, and we really do want feedback on it. We will give a feedback form at the end and please do fill it in. 
· Introductions case handling experience. 
· Please do not talk over people and if you need to have a discussion with someone else step outside. 

	
Name cards
Tea, coffee etc
Tutor to find out when the fire alarm is in other venues other than RR.
Workbooks pens
Flipchart & Pen
Pre-write:
· Respondent – Person about whom a complaint has been made

· Complainant – Person raising complaint.

	




	Slide 3 p8
	· This is a difficult subject; we have a video later which shows a member in distress recall being assaulted by a colleague. 
· [bookmark: _Int_uGkdlqvz]Reassure them it is OK to feel uncomfortable that is fine, this should be an uncomfortable subject if it wasn’t we would be worried.
· However, we do not want to go beyond that. If this goes beyond uncomfortable and becomes traumatic let us know and we can step out and pause the training.
· You are volunteers, and we certainly do not want to put you off doing casework
· The union is only able to help with matters at work, so if you do need additional wellbeing support you might find the details in workbook helpful.
	

	
	Slide 4 p8
	· Terminology is difficult. 
· Victim is a loaded word
· Perpetrator/accused is also loaded.
· Member does not work as we will see we have members in both positions. 
· Therefore, in a compromise we are using the legal terms. 
· This could be a conversation to have with Management in the workplace about the wording in their policies.
· Tutor put this on a flip chart so you can refer to it

	

	
	Slide 5 and 6 p8
	· Recap of what you should know from reps 2
	

	
	Slide 7 p9, 40 & 42
	· Reps code of conduct it can be found in appendix 2 and code of conduct for members in appendix 3
	

	Activity A – introductions
(10:30) 35 mins
	Slide 8 p10
	· Activity A Report back, ask each pair to introduce to the group and give a flavour of discussions (do this singularly for online delivery)
· Refer to the pre-course activity of watching the video ‘I just want to be free’ thinking about what the reps thought about that.
· Tutor to share examples from their career. Try to give examples of things which have improved and those that have not
	

	(11:05)
	Slide 9 p11
	· New guide launched earlier this year. Should have paper copy in your papers
· note for tutors do not use this if delivering either in person on online to secure venues use link below
· library.prospect.org.uk
	member’s guide to sexual harassment

	
	Slide 10 – 12 p11
	· This survey to be used for mixed branch/sector courses
· Note for tutors if you have industry specific data include it here for bespoke courses
· There is a link in the workbook to news stories on the Bectu and the Defence sectors

	Use industry specific surveys here


	
	Slides 13 -15 p12-14
	· Slide 13 and 14 go through some of the definitions of sexual harassment
[bookmark: _Int_fVji2E7A]There may be circumstances in which a course of conduct is not unwanted in the earlier stages, but at some point ‘oversteps the mark’ and becomes unwanted.

Purpose
If the Respondent’s purpose is to violate the complainant’s dignity or to create an intimidating, hostile, degrading, humiliating or offensive environment for them, this will be sufficient to establish harassment. It will not be necessary to look at the effect that conduct has had on the complainant.
Effect
Unwanted conduct will also amount to harassment if it has the effect of violating the complainants’ dignity or creating an intimidating, hostile, degrading, humiliating or offensive environment for them, even if that was not the intended purpose.

· [bookmark: _Int_OpIf44Yp]Slide 15 go through slide, explain, victimisation is prevalent and very real for complainants. Employers do not take this seriously and should be addressed collectively with very strong punishments for people who take retributive action including taking performance management actions against complainants 
· The complainant does not need to compare their treatment with the treatment of another worker who has not done a protected act and show that this comparable worker would not have been subjected to the same detrimental treatment. The complainant only must show that they have experienced detrimental treatment because they have done a protected act or because the employer believes (rightly or wrongly) that they have done or intend to do a protected act.
· The detrimental treatment does not need to be connected to a protected characteristic. However, there does need to be a protected act.
A protected act is: 
· making a claim or complaint under the Equality Act (for example, for discrimination or harassment)
· helping someone else to make a claim by giving evidence or information
· alleging that someone has breached the Equality Act, or 
· doing anything else in connection with the Equality Act
· There is no limit on how much time may elapse between the protected act and the detriment, provided that the complainant is subjected to the detriment because of the protected act and not because of some other reason.
· However, if you are employed by your own Ltd company, your protection is determined through quite a complicated part of the law, which is not always clear, so it may be worth seeking legal advice.
	

	Break
(11:20 – 11:35)
	
	Break for 10 or 15 mins
	


	Session 2 – 
Sexual harassment
Activity B
	Slide 16 p14
	Activity B in 4 groups go through the examples 4 questions for each group page 13
1. Yes – obviously still prevalent in industrial workplaces
2. Yes - Does not matter it is on your own device on your own data. 
3. No-Not harassment but H&S issue.
4. Yes – but there is a agree of geographical nuance. Would they say that to a man?
5. [bookmark: _Int_ytIvsESl]Probably not - probably gender based discrimination but law is deficient in this area.
6. [bookmark: _Int_x6sIiqzL]No- but discrimination would apply regardless of if the staff member was man or women
7. No- Assuming that the requirement is real then it is lawful. Putting in a requirement which is not needed would be. 
8. [bookmark: _Int_wYa8E6fz]Yes -very clearly. Case law is very strong that work related events are work events.
9. Yes- and a GDPR breach
10. Yes
11. [bookmark: _Int_1PmQWoxB]Probably yes -depends on language to an extent but it unarguably bullying. 
12. Probably not -Depends on language. Culture consideration here. Would be in some cultures and religions. 
13. [bookmark: _Int_ManCfEh0]Yes -. It still offensive and you maybe overheard. 
14. [bookmark: _Int_xPxeaOsr]No -but maybe equal pay depending on if they are the opposite gender.
15. Yes -obviously. Organiser of secret Santa may also be guilty.
16. Depends on what was said- but this is based on a real case at Carphone Warehouse where two staff members stole their managers phone and posted they were coming out on FB. The manager was straight. The manager successfully argued discrimination. 

Key message even if it is not sexual harassment, it may still be gross misconduct over another policy 
	Exercise sheet 

	
	Slide 17 p15
	· Go through slide refer to the webform and phone number can be found on page 14
	

	
	Slide 18
	Play the video first and them play it again to ask the reps to concentrate on what the rep did.
	Play video
Check sound works

	Activity C
15 mins and 25 mins feedback
	Slide 19 p15
	Activity C: What would you have done differently
As a large group ask them to think, what they would do differently if they were the rep.
The sort of things we are looking for are:
· Empathy, a rep can provide a reassuring presence for the complainant. The member can be feeling frightened, nervous and or feeling shame and embarrassment. The rep could be the first person they have told and need to be reassured they are in no way to blame.
· Take detailed notes
· Encourage the member to be honest throughout so the employer believes their version of events
· Seek to reassure that delays in bringing a case are not an issue
· Check on member if they were ok to continue.
· We can help even if the member does not want to raise anything formally albeit it is harder.
· No one is to ask they want to make a statement.
· Go through what the process is and what support you can give during the process.
· Signpost to support services.

	

	
	Slide 20 p15
	Go into to more detail on bullet points
•	as it is overwhelmingly women that experience sexual harassment, asking the complainant if they would like a female union rep to be involved in their case and for an appropriately trained female member of management to be involved in the investigation.
•	explaining the steps available to them and getting their agreement before reporting the incident to management. Be clear what action the complainant is willing to take.
•	advise the complainant to ask the alleged harasser to stop and explain that the conduct is unwelcome. Ask whether it would help if you accompanied the complainant to see the alleged harasser or to speak to them on their behalf. If the harassment continues ask the complainant to keep a diary of the incidents.
•	always ensure strict confidentiality
•	if appropriate discuss the time limits for taking a case to an employment tribunal
•	offer to represent and or support the member at any stage of the investigation into the allegations
•	make the complainant aware of where they can access emotional support such as counselling
[bookmark: _Int_6ZC96ls9]•	make sure the procedure is clear and has strict time limits. If a formal complaint is lodged, both the complainant and the respondent should be told how long the investigation will take and be given an overall time frame
•	it may be necessary to make the complaint direct to a senior manager if the alleged harassment has been carried out by a direct line manager
•	if lodging an official complaint, make clear that only evidence about the alleged incident will be considered and that information about an individual’s personal life, such as relationships, will not be considered
•	ensure the procedure protects the complainant during and after when disciplinary action may be taken
[bookmark: _Int_S8oacIte]•	if it is necessary to relocate the staff involved, generally the respondent and not the complainant should be moved
•	get support if you feel out of your depth or in need of assistance – providing representation on a sexual harassment case can be tough on the rep too
•	keep the complainant informed and always get their agreement for any action taken.
	

	
	Slide 21 p16
	Go through slide 
· In person vs online? Emotional support will always be better in person
· They have no support after the call if at home alone
· As a union we will always endeavour to achieve a member’s wishes wherever possible as the first choice of rep.

	

	
	Slide 22 p16
	· Mental- insomnia, shame, anger, mood swings, depression During a mental health emergency where there is risk of serious harm to the worker or to others you should share necessary and proportionate information without delay with relevant and appropriate emergency services or health professionals.
· Physical- Headaches, IBS, Fatigue, hypertension. Self-harm
· Professional- Risk of loss of employment, demotion, loss of opportunity 
· These are all interlinked. Even relatively minor harassment can have significant trauma for an individual. 
· We cannot solve this collectively. At the point, the member is traumatised it is too late. We can support them and get the best outcome for them and seek to stop it happening in the future. 
Respondent may also be traumatised where there is a long-drawn-out investigation but that would not be a defence in of itself.
	

	Lunch
13:00 – 13:45

	
	Suggest 45 mins
	

	Session 3

	Slide 23 p17
	Parity of representation
· Proactive engagement needed we want branches to go beyond just waiting to see if both members come to them. We want it to be a clear message from the branch that we can represent both reps in dispute.
· The reason being our own surveys have shown that part of why members have not come to us is that they have seen Prospect representing the other party and assume that we have taken sides. 
· This should never be the case regardless of the merits of the complaint one way or the other all members have the right to representation. 
· Parity representation means it should be reps for both sides or FTO’s on both sides. Just because the reps are senior does not mean they are best for the case.
	

	
	Slide 24 p17
	· Compare, to health and safety, security, or fraud all of which an employer will want all infractions no matter how small recorded.
· On all these most employers will say that bystanders are responsible if they observe an incident and do not report it. 
· Ask the reps what would make you report it and what would stop you.
	

	
	Slide 25 p17

	· Can be difficult. Supporting a member is not condoning what they did, and it might be that you can help them see that their actions could be found offensive.
· [bookmark: _Int_AivZNWdv]Will depend on the case. As in reps 2 sometimes you will want to refute allegations for example where an allegation is not bullying rather than legitimate attempts to address poor performance. 
· Entirely fabricated allegation is rare but do happen. 
· [bookmark: _Int_l8YbBCe3]Where there is a strong case against the member you need to be realistic with the member about the range of outcomes. 
· Members may expect the union to fight any sanction regardless of case. Where members are unreasonable and ignore advice or act against their own interest we can withdraw support. Do not do this without seeking advice from your FTO 
· 
	

	Activity D
20 mins and 25 mins feedback
13:55- 14:40
	Slide 26 p18 - 27
	In your small groups discuss what advice you would give the member. There is the personal case pro-forma and the strengths and weaknesses that were used on the rep’s part 2 course to help you go through the information
You have 20 mins for this exercise.
Then report back to the main group.


	

	
	Slide 27 p28
	The Labour Research Department in their Tackling sexual harassment at work guide suggest the following practical support you can give:
•	meeting the respondent early on to listen to their side of the story, taking detailed notes.
•	Providing a reassuring presence, but with no guarantees about the outcome 
•	explaining the timescale, how the relevant procedures work, the options, and the support available
•	Encouraging the member to be honest throughout. This is particularly important. If the member lies about any aspect of their case, an employer will be much less likely to believe their version of events more generally
•	Encouraging the member to stay calm, stick to the facts and avoid outbursts of emotion, personal or slanderous attacks on the complainant, or irrelevant comments about their personal life or relationships, either in person or via social media 
•	emphasising the importance of treating the matter confidentially and with sensitivity. A breach of confidence, for example, gossiping to colleagues about the allegations, is both inappropriate and can lead to disciplinary action for breach of confidence
•	encouraging the member to make a careful note of their own account, to consider who might be prepared to provide witness evidence in support and how best to try to collect that evidence

	

	
	
Slide 28 p28
	· This could be written warnings and training but could be worse.
· Settlement agreements should be referred to FTO’s
· Wider collective problem if employers are prepared to offer settlements for cases of sexual harassment and bullying. Does not help culture or transparent justice but that is a collective issue we are here to get the best outcome for this member. 
· Any clauses which restrict communication does not stop either protected disclosures to regulators or to a criminal investigation. 
· Resigning may protect a member’s reference and notice which may be in jeopardy if they were dismissed for gross misconduct but check contract. “Bad leaver status” in contract includes resignation. If the member is subject to a regulatory body like the CAA or has security clearance employer may need to inform them anyway which would impact future employment. Better to fight the case in these situations.
· For further info on constructive dismissal see employment law course. But condensed version is success rate is extremely low. 

	

	
	Slide 29-30 p29
	Slide 29
· Anything you tell your employer would be admissible in court and anything you tell the court will be a matter of public record therefore the two are linked and you need a joined-up response. 
· It is perfectly possible that someone could be found guilty at civil standard of proof, balance of probabilities but not at a criminal level beyond reasonable doubt.
Slide 30
· Members/employers may want the police to “close a case” before moving on. This may never happen; there may not be enough evidence to prosecute the police may leave a case open in the event further evidence becomes known.
· Courts are over stretched, and judges can reschedule cases as require for example to seek reports. 
· [bookmark: _Int_kYZ2wiKE]If your job requires security clearance, then a criminal charge will probably compromise that. 
· Criminal cases are normally public. This can lead to adverse publicity for the employer which may be grounds for dismissal in and of itself.
	

	
	Slide 31 p30
	Read slide
The harassment must be done in the course of employment.
The phrase ‘in the course of employment’ has a wide meaning. It includes acts committed in the workplace or in any other place where the worker is working. For example, when the worker is working offsite or attending a training course, conference, or external meeting.
An employer will not be liable for harassment committed by a worker in the course of employment if they can show that they took all reasonable steps to prevent the harassment. 
[bookmark: _Int_OigpUx1R]An employer will have taken all reasonable steps if there are no further steps that they could reasonably have been expected to take.

	

	
	Slide 32 p30
	Baldwin v Cleves School and others.
· [bookmark: _Int_ndBstgUv]The Claimant brought claims of direct disability discrimination and discrimination arising from a disability against her employer (R1) and against two individual employees of R1 (R2 and R3). The tribunal found R1 liable for disability discrimination based on the conduct of R2 and R3. However, the tribunal went on to conclude that R2 and R3 should not be held liable for disability-related harassment on an individual basis as their acts were a misguided attempt to deal with a complex situation. 

The EAT disagreed and substituted a finding that R2 and R3 were liable (as well as R1) for disability discrimination. The only way an employee will not be liable for discriminatory conduct where the employer has been found liable for it, is if they have been told by the employer that the act is lawful, and they reasonably believe this to be true. This exception did not apply in this case. 

The tribunal had found that R2 and R3’s actions amounted to disability discrimination in the course of their employment. They had held R1, as their employer, liable for this conduct under the principles of vicarious liability. They had no discretion to then look at the conduct again when deciding whether R2 and R3 were liable as individuals and look-upon it differently. They had already found that the conduct was discriminatory
	

	
	Slide 33 p30






	· Should the outcome be confidential? This may be hard to achieve. ACAS publish advice does not use non-disclosure agreements to prevent sexual harassment allegations.
· Can the parties work together? Will an apology be enough, where a member is exonerated, they may still need support from management and reps to reintegrate back into the workforce. The EHRC recommends somebody to manage this.
· Redeployment? If so, then who? There may be a need to redeploy temporarily while the process is ongoing, in severe cases the respondent may be suspended with pay. There could be feelings of isolation and punishment for both sides whoever is redeployed.
If the respondent has been sanctioned and returns to work, it may be an option to redeploy permanently one or the other of those members involved it is good practice to give first option to the complainant.
· Does the member have confidence in the employer after process? This can be hard if the decision does not go the members way. The survey results were for victims who acted, two-fifths (41%) said there were no consequences for their perpetrator; this was 19% among those who formally reported it.
· Retributive action? The survey results again for victims who acted, 40% saw their job change in some way – increasing to 50% among those who reported the harassment. The most common outcome for the victim was for them to choose to look for a new job (17%). 

	
6 ingredients as on PowerPoint/workbook

	
	Slide 34 p31
	Go through slide then say actions we can do.
· Changing the culture Cultivating a respectful workplace is the single most valuable protection against sexual harassment.
· Negotiating a robust policy
· Encouraging bystanders to be active and challenge behaviour of others.
	

	Session 4
15:00
	Slide 35 p31
	Mention points:
· Are employees aware of policies
· What is the effectiveness of the policy
· Is it on staff surveys
· How is harassment reported
· What training is given
· Is it risk assessed
· Do witnesses feel they can intervene
	

	
	Slide 36
	Change in legislation 
The employer should make it clear what behaviour is unacceptable and how complaints be made and handled.
It must be positive, but can be challenged to be reasonable by the employer
This may include training 
The duty says the employer should not wait until a complaint has been made.
	

	Activity E
20 mins and 20 mins feedback
	Slide 37 p31-35
	[bookmark: _Int_8EkpgX38]In groups look at the list in the workbook of recommendations for a sexual harassment policy on pages 30 and 31. Hopefully they have all got some policy with them to work on, maybe split into groups that could then share if not everyone has their own.
What would do you feel you need to add to your employer’s existing policies? 
As part of the discussion consider if zero tolerance really would work.
Each group to report back.
	

	
	Slide 38 p36
	Action plan
	

	
	Slide 39
	Questions and evaluation forms.
	

	16:00
	
	· End of the day!
	





17

